
In the high-stakes arena of international professional sports and corporate enterprise, wealth is 
built through years of grueling discipline, strategic risk, and singular focus. However, when that 
hard-won success is targeted by an exploitative spouse, how does the law protect the primary 

wealth creator?

The High Court at Nakuru recently answered this in the landmark decision of JMW v LWK [2026] KEHC 2207 
(KLR). This ruling serves as both a shield for high-earning spouses and a stark warning to those who view marriage 
as an effortless vehicle for financial windfall: uncooperative, wasteful, and exploitative behavior—legally 
defined as "negative contribution"—can drive a spouse's claim down to zero.

THE DISPUTE: ASSET EXPLOITATION VS. MARITAL PARTNERSHIP

The case centered on a professional female athlete who earned approximately Kshs. 17 million from victories in           
elite international marathons (including Chicago, London, Tokyo, and Dubai). While she endured intense physical 
training, her husband—who acted as her assistant coach and informal business manager—systematically diverted her 
international winnings into his personal bank accounts without accountability.

Upon the breakdown of the marriage, the husband (the Plaintiff) filed a claim seeking a 50% share of the marital 
estate. He argued that his coaching, management, and domestic contributions met the threshold for equal sharing 
under the Matrimonial Property Act, 2013.

However, under rigorous cross-examination and strict forensic scrutiny of public registries, his claims of partnership 
collapsed into a documented pattern of financial dissipation and marital waste:
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emotionally exhausting, and expensive.                   
Utilizing Family Trusts, holding companies, 
and prenuptial or postnuptial agreements 
remains the gold standard for ring-fencing 
pre-marital wealth and career earnings.

PARTNER WITH CM ADVOCATES LLP

Navigating the intersection of family law, corporate 
governance, and wealth preservation requires a highly 
sophisticated, evidence-driven approach. At CM            

Advocates LLP, our Wealth & Private Clients and 
Family Law units work hand-in-hand to design custom 
estate planning, trust structures, and asset protection 
strategies.

Whether you are looking to secure your hard-earned 
assets before marriage or require rigorous, 
evidence-driven representation in a matrimonial 
dispute, we provide the strategic edge needed to 
protect your legacy.

THE LEGAL STANDARD: THE "NEGATIVE 
CONTRIBUTION" TEST

Since the Supreme Court’s definitive ruling in MNK v 
POM [2023] KESC 2 (KLR), Kenyan courts have 
firmly rejected the assumption of an automatic 50:50 
division of marital property. Ownership vests strictly 
according to the actual contribution (monetary or 
non-monetary) of each spouse.

In JMW v LWK, the High Court took this principle a 
step further by actively applying the "Negative                  
Contribution" test—a doctrine originally anchored in 
the Court of Appeal precedent PNN v ZWN [2017] 
KECA 753 (KLR):

"A spouse's non-monetary contribution is not 
an automatic entitlement. Where a partner 
acts as a financial drain, dissipates joint 
assets, or is uncooperative, they 'spend their 
equity' during the subsistence of the union. 
The court will not allow a spouse to claim an 
equitable share of assets acquired despite 
their wasteful conduct."

Because the husband committed a profound breach of 
fiduciary duty by siphoning her earnings and failing to 
offer basic domestic companionship, the Court capped 
his share at just 20%—solely to reflect the limited 

companionship offered during the early years of the 
marriage. Furthermore, because he had illegally sold 
off joint assets while the suit was pending, the Court 
ordered that those siphoned proceeds be deducted 
entirely from his 20% allocation.

COMMERCIAL TAKEAWAYS:                      
SAFEGUARDING WEALTH IN                    
HIGH-VALUE MARRIAGES

• Address "Marital Dissipation" Early: If 
you notice a spouse siphoning funds, failing to 
account for business revenues, or selling off 
assets without consent, do not wait for a 
divorce. Legal remedies, such as interim              
preservation and freezing orders, can lock 
down assets before they are permanently          
dissipated.

• Formalize Business and Coaching            
Relationships: If a spouse acts as your            
manager, trainer, agent, or business partner, 
treat the relationship with the same corporate 
rigor as an arms-length transaction. Draft  
clear, enforceable contracts detailing duties, 
remuneration, and accountability.

• Proactive Asset Structuring: Relying  
solely on post-divorce court battles is risky, 

Certificate, which firmly anchored the transaction 
to a natural person. This was legally significant, as 
the exemption under Paragraph 36(d) of the       
First Schedule to the Income Tax Act is expressly 
available to individuals. 

The Tribunal further observed that the taxpayer 
produced a Title Deed confirming ownership of 
land measuring 4.03 acres, well below the           
statutory threshold of fifty (50) acres. 

In addition, the Tribunal placed considerable 
weight on the Land Control Board consent 
produced by the taxpayer, noting that such 
consent is only required for transactions involving 
agricultural land. It therefore constituted            
cogent and independent evidence supporting        
the agricultural character of the property.       
Taken together, these documents sufficiently 
demonstrated that the land met the statutory 
requirement of being agricultural land of less  
than 50 acres.

The remaining issue was whether the land               
was situated outside a municipality or gazetted 
township. The taxpayer relied on a Surveyor’s 
Report which identified the location of the land 
and indicated that it lay outside municipal  
boundaries. However, the KRA challenged its 
probative value on the basis that it was not 
supported by official county boundary                  
documentation.

The Tribunal noted that under Paragraph 12A of 
the Schedule to the Stamp Duty Act (Cap 480), the 
applicable rate of stamp duty—4% for property 
within a municipality and 2% for property 
outside, turns primarily on location rather than 
use or tenure. In this regard, the Tribunal held 
that neither land use nor tenure is determinative 
of urban or rural classification.

Importantly, the Tribunal emphasised that the 
transfer instrument used at acquisition would 
have been crucial in establishing whether stamp 
duty was assessed at 4% or 2%, but this document 
was not produced. Without it, the Tribunal could 
not conclusively determine whether the property 
was within a municipality or otherwise.

The Tribunal therefore held that while the  
taxpayer had successfully proven that the land 
was agricultural and under 50 acres, she failed to 

situated outside a municipality, gazetted  
township or an area that is declared by the 
Cabinet Secretary, by notice in the Gazette, to 
be an urban area for the purposes of this Act;

Taxpayer’s Case

The taxpayer contended that the transaction was 
exempt from CGT on the basis that the property 
measured approximately 4.03 acres.

She further submitted that the land constituted 
agricultural property situated outside a                
municipality, relying on a Survey Report dated   
30 July 2025 filed before the Tribunal.

Additionally, she argued that the requirement for 
Land Control Board consent as a completion 
document under the sale agreement was                 
indicative of the land’s agricultural character. 

The taxpayer maintained that she had furnished 
sufficient documentation and even invited the 
KRA to conduct a site visit to verify the residential 
and farming activities on the property, which the 
KRA declined. 

KRA’s Case

The KRA stated that it had requested the taxpayer 
to provide the exact location of the parcel,              
including its coordinates in relation to municipal 
boundaries, and that the taxpayer responded by 
submitting a survey report from Geo-Angular 
Surveys Ltd.

The KRA contended that the report was                   
insufficient, as it was not supported by official 
county documentation clearly delineating the 
municipal boundaries vis-à-vis the property’s 
coordinates.

Issue for Determination 

Whether the net gains arising from the transfer 
of the Property owned by the Taxpayer are 
exempt from CGT. 

Analysis and Findings 

The Tribunal found that the taxpayer discharged 
part of her evidential burden by producing the 
Title deed and her National Identity Card and PIN 

Domestic & Childcare Caregiver Claimed deep involvement in 
homemaking and daily raising 
of the children.

Credibility Destroyed: He could 
not name his children's schools 
or state their basic dates of 
birth.

Direct Asset Ownership Claimed joint or sole ownership 
of multiple vehicles and land 
parcels.

Official Records Conflict: 
National Transport and Safety 
Authority (NTSA) and Land 
Registry records proved his 
name was absent.

Monetary Farming                 
Contributions

Claimed he funded several 
properties via private milk  
sales to Kenya Cooperative 
Creameries (KCC).

Zero Proof: Failed to produce a 
single receipt, delivery ledger, 
or active registration with the 
KCC.

The Husband's Claim The Evidentiary Reality Court's Finding

Coaching & Business              
Management

Diverted all international 
marathon prize money into his 
personal bank accounts without 
records.

Fiduciary Betrayal: The court 
ruled his management was 
predatory and exploitative, not 
collaborative.



emotionally exhausting, and expensive.                   
Utilizing Family Trusts, holding companies, 
and prenuptial or postnuptial agreements 
remains the gold standard for ring-fencing 
pre-marital wealth and career earnings.

PARTNER WITH CM ADVOCATES LLP

Navigating the intersection of family law, corporate 
governance, and wealth preservation requires a highly 
sophisticated, evidence-driven approach. At CM            

Advocates LLP, our Wealth & Private Clients and 
Family Law units work hand-in-hand to design custom 
estate planning, trust structures, and asset protection 
strategies.

Whether you are looking to secure your hard-earned 
assets before marriage or require rigorous, 
evidence-driven representation in a matrimonial 
dispute, we provide the strategic edge needed to 
protect your legacy.

THE LEGAL STANDARD: THE "NEGATIVE 
CONTRIBUTION" TEST

Since the Supreme Court’s definitive ruling in MNK v 
POM [2023] KESC 2 (KLR), Kenyan courts have 
firmly rejected the assumption of an automatic 50:50 
division of marital property. Ownership vests strictly 
according to the actual contribution (monetary or 
non-monetary) of each spouse.

In JMW v LWK, the High Court took this principle a 
step further by actively applying the "Negative                  
Contribution" test—a doctrine originally anchored in 
the Court of Appeal precedent PNN v ZWN [2017] 
KECA 753 (KLR):

"A spouse's non-monetary contribution is not 
an automatic entitlement. Where a partner 
acts as a financial drain, dissipates joint 
assets, or is uncooperative, they 'spend their 
equity' during the subsistence of the union. 
The court will not allow a spouse to claim an 
equitable share of assets acquired despite 
their wasteful conduct."

Because the husband committed a profound breach of 
fiduciary duty by siphoning her earnings and failing to 
offer basic domestic companionship, the Court capped 
his share at just 20%—solely to reflect the limited 

companionship offered during the early years of the 
marriage. Furthermore, because he had illegally sold 
off joint assets while the suit was pending, the Court 
ordered that those siphoned proceeds be deducted 
entirely from his 20% allocation.

COMMERCIAL TAKEAWAYS:                      
SAFEGUARDING WEALTH IN                    
HIGH-VALUE MARRIAGES

• Address "Marital Dissipation" Early: If 
you notice a spouse siphoning funds, failing to 
account for business revenues, or selling off 
assets without consent, do not wait for a 
divorce. Legal remedies, such as interim              
preservation and freezing orders, can lock 
down assets before they are permanently          
dissipated.

• Formalize Business and Coaching            
Relationships: If a spouse acts as your            
manager, trainer, agent, or business partner, 
treat the relationship with the same corporate 
rigor as an arms-length transaction. Draft  
clear, enforceable contracts detailing duties, 
remuneration, and accountability.

• Proactive Asset Structuring: Relying  
solely on post-divorce court battles is risky, 

achieve and maintain full compliance with           
applicable tax laws. We review and advise on tax 
filings, audits, and assessments and offer strategic 
guidance to mitigate tax risks before they escalate. 

We also represent and assist clients in tax dispute 
resolution, including engagements with the KRA 
and proceedings before the Tax Appeals Tribunal. 
Let us help you stay compliant, manage your        
tax obligations effectively, and keep your           
business running smoothly. For any queries 
regarding the foregoing, please contact us at   
taxadvisory@cmadvocates.com.

discharge the burden of proving that the property 
was located outside a municipality, township, or 
an urban area designated by the Cabinet               
Secretary. It reiterated that a taxpayer seeking 
exemption under Paragraph 36(d) must satisfy all 
statutory conditions cumulatively, and failure on 
any one limb is fatal to the claim.

How we can Assist 

At CM Advocates LLP, our team of experienced 
tax consultants and legal experts provide            
comprehensive tax advisory services to help you 
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