
dispute resolution procedures prescribed by 
his employment contract, the ATI Treaty and 
the Staff Manual. He had not demonstrated 
that those procedures were unavailable or 
ineffective.

The decision highlights the need for                  
international organisations and their                   
employees to establish the legal basis and 
scope of immunity, examine the substance of 
the dispute and identify the proper forum 
before commencing proceedings.                            
Exhausting internal remedies does not, 
by itself, waive immunity or confer 
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The Court of Appeal has upheld the       
African Trade Insurance Agency’s            
immunity from legal proceedings         

concerning personnel matters. In its                     
judgment delivered on 25th September 
2026, the Court held that an employment 
dispute could not overcome that immunity 
merely because it was presented as a                     
constitutional petition.

The Court also held that the employee was 
required to exhaust the available internal 

immunity question until the substantive            
hearing.

For litigants, the practical implication is that 
jurisdiction must be assessed before selecting 
the form of proceedings. Allegations                   
concerning equality, dignity, fair labour            
practices or access to justice do not, by         
themselves, displace an established immunity 
covering the dispute.

The judgment does not establish that every 
constitutional challenge involving an               
international organisation is barred. Its            
holding must be understood in the context of 
ATI’s express personnel immunity and the 
employment-based reliefs sought.

IMMUNITY MAY BE DETERMINED AS 
A PRELIMINARY QUESTION

ATI’s status as an international organisation, 
the relevant legal notice, the absence of an 
express waiver and the employment origin of 
the dispute were not contested.

The objection therefore raised a pure question 
of law suitable for preliminary determination 
under the principles in Mukisa Biscuit             
Manufacturing Co. Ltd v West End               
Distributors Ltd [1969) E.A. 696.

Where material facts concerning an                 
organisation’s status, the scope of protection, 
a purported waiver or the nature of the 
disputed conduct require proof, the                    
appropriate procedure must be assessed          
separately.

The decision supports early determination of 
immunity where the necessary factual       
foundation is undisputed.

INTERNAL DISPUTE RESOLUTION 
AND EXHAUSTION OF REMEDIES

Clause 16 of the employee’s contract required 
disputes to be resolved exclusively in               

accordance with the ATI establishing             
agreement and Staff Manual.

The Court found that the employee had not 
demonstrated that the prescribed procedures 
were unavailable or ineffective. He was             
therefore required to exhaust the available 
internal remedies.

Immunity and exhaustion require           
separate analysis. Completing an internal 
procedure does not itself waive immunity or 
establish the ELRC’s jurisdiction. Any            
subsequent proceedings require an                           
independent assessment of the applicable 
immunity, any valid waiver or exception, and 
the forum authorised by the governing           
instruments. The staff dispute resolution 
route must be established from the applicable 
employment contract, Staff Manual and          
relevant instruments.

Access to Justice and Constitutional                 
Justification

The Court relied on the Supreme Court’s            
decision in Karen Njeri Kandie v Alassane Ba 
& another [2017] KESC 13 (KLR).

It recognised that immunity may serve the 
legitimate purpose of enabling international 
organisations to perform their functions and 
allowing Kenya to honour its international 
obligations. The Court also held that the              
right of access to justice under Article 48         
may be lawfully limited in appropriate                             
circumstances.

The constitutional justification remains              
material. Treaty obligations do not displace 
the supremacy of the Constitution, and the 
judgment does not establish that every                 
assertion of immunity necessarily satisfies the 
applicable constitutional test.

jurisdiction on the Employment and 
Labour Relations Court (ELRC).

The judgment is relevant to governing boards, 
legal departments, human resources teams 
and employees of international organisations 
operating in Kenya. Its application depends 
on the instruments governing the particular 
organisation and the nature of the claim.

BACKGROUND

George Oduori Otieno filed a constitutional 
petition against ATI and the Attorney            
General, alleging violations arising from the 
termination of his employment.

His prayers included protection of his 
employment contract, declarations that the 
instruments conferring immunity on ATI 
were unconstitutional, constitutional                  
damages, compensation for unfair loss of 
employment and compensation for the           
unexpired contractual term.

ATI raised a preliminary objection                   
challenging the ELRC’s jurisdiction. It relied 
on the Privileges and Immunities Act, Legal 
Notice No. 89 of 2001, its establishing treaty 
and its Host Country Agreement.

ATI maintained that its immunity had not 
been waived and that the employee’s contract 
required disputes to be resolved exclusively 
under the procedures prescribed by the ATI 
Treaty and Staff Manual.

The ELRC dismissed the preliminary               
objection on 25th October 2019.                     
ATI appealed, with the Attorney General            
supporting the appeal.

THE COURT’S DETERMINATION

The Court of Appeal allowed the appeal on 
25th September 2026, set aside the 
ELRC’s ruling and substituted an order            
allowing ATI’s preliminary objection. Each 
party was directed to bear its own costs.

The decision concerned jurisdiction and the 
applicable dispute resolution framework.           
The Court did not determine whether the 
termination was lawful or award the                    
compensation sought.

THE LEGAL BASIS AND SCOPE OF 
PERSONNEL IMMUNITY

Article 16(1)(b) of ATI’s establishing                 
agreement expressly excludes actions against 
the Agency in respect of personnel matters.

Reading the applicable constitutional,                 
statutory and treaty framework together, the 
Court held that ATI’s immunity extended to 
the employment dispute before it. No express 
waiver had been established.

The decision requires an organisation-specif-
ic assessment. The relevant establishing 
treaty, Kenyan implementing legislation or 
order, host agreement and any applicable 
waiver or exception must be examined before 
determining whether immunity protects an 
organisation against a particular claim.

An organisation’s international status, foreign 
funding or registration as an NGO or public 
benefit organisation should not, without 
examination of the applicable legal                   
instruments, be assumed to confer immunity.

CONSTITUTIONAL PLEADING            
DOES NOT DISPLACE ESTABLISHED 
IMMUNITY

The Court examined the substance of the        
petition and the reliefs sought.

Although the employee challenged the               
constitutionality of ATI’s immunity                   
instruments, his claims arose directly from 
the employment relationship. The                     
constitutional declarations were ancillary to 
that dispute.

The Court therefore held that the ELRC had 
erred in postponing determination of the 

PRACTICAL IMPLICATIONS

International Organisations and             
Governing Boards

International organisations should confirm 
the source and scope of their immunity by 
reviewing their establishing instruments, 
Kenyan implementing legislation or orders, 
host agreements and applicable exceptions.

Boards of such organisations should also 
establish who may authorise a waiver, the 
circumstances in which it may be granted and 
how it must be documented. Jurisdiction and 
dispute resolution clauses should be reviewed 
before contracts are executed.

Where proceedings are served, the                    
organisation should obtain prompt advice on 
whether immunity applies and how the             
jurisdictional question should be presented.

Legal and Human Resources Depart-
ments

Employment contracts and Staff Manuals 
should accurately identify the applicable 
grievance and dispute resolution procedures. 
Employees should be able to understand how 
to initiate a complaint, the relevant decision 
makers, available appeal stages and                      
applicable deadlines.

Organisations should assess whether those 
remedies operate effectively in practice. 
Access to the rules, a meaningful opportunity 
to present a case and reasoned decisions can 
reduce uncertainty and disputes concerning 
the adequacy of the process.

Records of appointments, renewals,                         
performance management, disciplinary              
proceedings, termination decisions and             
internal appeals should be preserved.                   
Immunity does not determine the merits of an 
employment dispute or remove obligations 
arising under the applicable employment 
framework.

Employees and Their Advisers

Employees should obtain their employment 
contracts, applicable Staff Manuals and the 
instruments establishing the employer’s 
claimed immunity before commencing          
proceedings.

They should identify the correct respondent, 
available remedies and competent forum, 
preserve relevant evidence and comply with 
applicable deadlines.

Where an internal procedure is inaccessible, 
ineffective or has not been implemented, the 
specific obstacle should be documented.              
An allegation that a dispute involves                        
constitutional rights will not, on its own,        
overcome the jurisdictional protection 
recognised in this judgment.

Pensions and Employee Benefits

Claims concerning pensions, gratuity or other 
benefits require identification of the entity 
responsible for the obligation.

A claim against an international organisation 
as employer may require a different analysis 
from a claim against a pension scheme,              
independent trustees or another service      
provider. The ATI judgment did not                   
determine those distinctions and should not 
be treated as granting blanket immunity in all 
pension or employee benefit disputes.

HOW WE CAN ASSIST

Through our Employment, Pensions & 
Rewards Practice Group, working with 
our dispute resolution and public law teams 
where appropriate, CM Advocates LLP can 
assist with:

• Assessing immunity, jurisdiction, 
waiver and the appropriate dispute 
resolution forum.

• Reviewing employment contracts, Staff 
Manuals and internal grievance                 

procedures.
• Advising on workplace investigations, 

disciplinary processes, termination and 
separation arrangements.

• Representing organisations and 
employees in internal proceedings and 
other legally available dispute forums.

• Reviewing pension, gratuity and 
employee benefit obligations, including 
the identification of the responsible 
entity.

CONCLUSION

The judgment delivered on 25th September 
2026 confirms that ATI’s express personnel 

immunity applied to the employment dispute 
before the Court and that constitutional 
pleading did not overcome that protection.

It also reinforces the requirement to use 
prescribed internal remedies where they          
have not been shown to be unavailable or 
ineffective.

For organisations and employees, the                    
immediate priority is to confirm the applica-
ble immunity instruments, clarify the dispute 
procedure and preserve the records needed to 
establish both the proper forum and the 
underlying employment claim.

26th October 2026



dispute resolution procedures prescribed by 
his employment contract, the ATI Treaty and 
the Staff Manual. He had not demonstrated 
that those procedures were unavailable or 
ineffective.

The decision highlights the need for                  
international organisations and their                   
employees to establish the legal basis and 
scope of immunity, examine the substance of 
the dispute and identify the proper forum 
before commencing proceedings.                            
Exhausting internal remedies does not, 
by itself, waive immunity or confer 

Certificate, which firmly anchored the transaction 
to a natural person. This was legally significant, as 
the exemption under Paragraph 36(d) of the       
First Schedule to the Income Tax Act is expressly 
available to individuals. 

The Tribunal further observed that the taxpayer 
produced a Title Deed confirming ownership of 
land measuring 4.03 acres, well below the           
statutory threshold of fifty (50) acres. 

In addition, the Tribunal placed considerable 
weight on the Land Control Board consent 
produced by the taxpayer, noting that such 
consent is only required for transactions involving 
agricultural land. It therefore constituted            
cogent and independent evidence supporting        
the agricultural character of the property.       
Taken together, these documents sufficiently 
demonstrated that the land met the statutory 
requirement of being agricultural land of less  
than 50 acres.

The remaining issue was whether the land               
was situated outside a municipality or gazetted 
township. The taxpayer relied on a Surveyor’s 
Report which identified the location of the land 
and indicated that it lay outside municipal  
boundaries. However, the KRA challenged its 
probative value on the basis that it was not 
supported by official county boundary                  
documentation.

The Tribunal noted that under Paragraph 12A of 
the Schedule to the Stamp Duty Act (Cap 480), the 
applicable rate of stamp duty—4% for property 
within a municipality and 2% for property 
outside, turns primarily on location rather than 
use or tenure. In this regard, the Tribunal held 
that neither land use nor tenure is determinative 
of urban or rural classification.

Importantly, the Tribunal emphasised that the 
transfer instrument used at acquisition would 
have been crucial in establishing whether stamp 
duty was assessed at 4% or 2%, but this document 
was not produced. Without it, the Tribunal could 
not conclusively determine whether the property 
was within a municipality or otherwise.

The Tribunal therefore held that while the  
taxpayer had successfully proven that the land 
was agricultural and under 50 acres, she failed to 

situated outside a municipality, gazetted  
township or an area that is declared by the 
Cabinet Secretary, by notice in the Gazette, to 
be an urban area for the purposes of this Act;

Taxpayer’s Case

The taxpayer contended that the transaction was 
exempt from CGT on the basis that the property 
measured approximately 4.03 acres.

She further submitted that the land constituted 
agricultural property situated outside a                
municipality, relying on a Survey Report dated   
30 July 2025 filed before the Tribunal.

Additionally, she argued that the requirement for 
Land Control Board consent as a completion 
document under the sale agreement was                 
indicative of the land’s agricultural character. 

The taxpayer maintained that she had furnished 
sufficient documentation and even invited the 
KRA to conduct a site visit to verify the residential 
and farming activities on the property, which the 
KRA declined. 

KRA’s Case

The KRA stated that it had requested the taxpayer 
to provide the exact location of the parcel,              
including its coordinates in relation to municipal 
boundaries, and that the taxpayer responded by 
submitting a survey report from Geo-Angular 
Surveys Ltd.

The KRA contended that the report was                   
insufficient, as it was not supported by official 
county documentation clearly delineating the 
municipal boundaries vis-à-vis the property’s 
coordinates.

Issue for Determination 

Whether the net gains arising from the transfer 
of the Property owned by the Taxpayer are 
exempt from CGT. 

Analysis and Findings 

The Tribunal found that the taxpayer discharged 
part of her evidential burden by producing the 
Title deed and her National Identity Card and PIN 

he Court of Appeal has upheld the       
African Trade Insurance Agency’s            
immunity from legal proceedings         

concerning personnel matters. In its                     
judgment delivered on 25th September 
2026, the Court held that an employment 
dispute could not overcome that immunity 
merely because it was presented as a                     
constitutional petition.

The Court also held that the employee was 
required to exhaust the available internal 

immunity question until the substantive            
hearing.

For litigants, the practical implication is that 
jurisdiction must be assessed before selecting 
the form of proceedings. Allegations                   
concerning equality, dignity, fair labour            
practices or access to justice do not, by         
themselves, displace an established immunity 
covering the dispute.

The judgment does not establish that every 
constitutional challenge involving an               
international organisation is barred. Its            
holding must be understood in the context of 
ATI’s express personnel immunity and the 
employment-based reliefs sought.

IMMUNITY MAY BE DETERMINED AS 
A PRELIMINARY QUESTION

ATI’s status as an international organisation, 
the relevant legal notice, the absence of an 
express waiver and the employment origin of 
the dispute were not contested.

The objection therefore raised a pure question 
of law suitable for preliminary determination 
under the principles in Mukisa Biscuit             
Manufacturing Co. Ltd v West End               
Distributors Ltd [1969) E.A. 696.

Where material facts concerning an                 
organisation’s status, the scope of protection, 
a purported waiver or the nature of the 
disputed conduct require proof, the                    
appropriate procedure must be assessed          
separately.

The decision supports early determination of 
immunity where the necessary factual       
foundation is undisputed.

INTERNAL DISPUTE RESOLUTION 
AND EXHAUSTION OF REMEDIES

Clause 16 of the employee’s contract required 
disputes to be resolved exclusively in               

accordance with the ATI establishing             
agreement and Staff Manual.

The Court found that the employee had not 
demonstrated that the prescribed procedures 
were unavailable or ineffective. He was             
therefore required to exhaust the available 
internal remedies.

Immunity and exhaustion require           
separate analysis. Completing an internal 
procedure does not itself waive immunity or 
establish the ELRC’s jurisdiction. Any            
subsequent proceedings require an                           
independent assessment of the applicable 
immunity, any valid waiver or exception, and 
the forum authorised by the governing           
instruments. The staff dispute resolution 
route must be established from the applicable 
employment contract, Staff Manual and          
relevant instruments.

Access to Justice and Constitutional                 
Justification

The Court relied on the Supreme Court’s            
decision in Karen Njeri Kandie v Alassane Ba 
& another [2017] KESC 13 (KLR).

It recognised that immunity may serve the 
legitimate purpose of enabling international 
organisations to perform their functions and 
allowing Kenya to honour its international 
obligations. The Court also held that the              
right of access to justice under Article 48         
may be lawfully limited in appropriate                             
circumstances.

The constitutional justification remains              
material. Treaty obligations do not displace 
the supremacy of the Constitution, and the 
judgment does not establish that every                 
assertion of immunity necessarily satisfies the 
applicable constitutional test.

jurisdiction on the Employment and 
Labour Relations Court (ELRC).

The judgment is relevant to governing boards, 
legal departments, human resources teams 
and employees of international organisations 
operating in Kenya. Its application depends 
on the instruments governing the particular 
organisation and the nature of the claim.

BACKGROUND

George Oduori Otieno filed a constitutional 
petition against ATI and the Attorney            
General, alleging violations arising from the 
termination of his employment.

His prayers included protection of his 
employment contract, declarations that the 
instruments conferring immunity on ATI 
were unconstitutional, constitutional                  
damages, compensation for unfair loss of 
employment and compensation for the           
unexpired contractual term.

ATI raised a preliminary objection                   
challenging the ELRC’s jurisdiction. It relied 
on the Privileges and Immunities Act, Legal 
Notice No. 89 of 2001, its establishing treaty 
and its Host Country Agreement.

ATI maintained that its immunity had not 
been waived and that the employee’s contract 
required disputes to be resolved exclusively 
under the procedures prescribed by the ATI 
Treaty and Staff Manual.

The ELRC dismissed the preliminary               
objection on 25th October 2019.                     
ATI appealed, with the Attorney General            
supporting the appeal.

THE COURT’S DETERMINATION

The Court of Appeal allowed the appeal on 
25th September 2026, set aside the 
ELRC’s ruling and substituted an order            
allowing ATI’s preliminary objection. Each 
party was directed to bear its own costs.

The decision concerned jurisdiction and the 
applicable dispute resolution framework.           
The Court did not determine whether the 
termination was lawful or award the                    
compensation sought.

THE LEGAL BASIS AND SCOPE OF 
PERSONNEL IMMUNITY

Article 16(1)(b) of ATI’s establishing                 
agreement expressly excludes actions against 
the Agency in respect of personnel matters.

Reading the applicable constitutional,                 
statutory and treaty framework together, the 
Court held that ATI’s immunity extended to 
the employment dispute before it. No express 
waiver had been established.

The decision requires an organisation-specif-
ic assessment. The relevant establishing 
treaty, Kenyan implementing legislation or 
order, host agreement and any applicable 
waiver or exception must be examined before 
determining whether immunity protects an 
organisation against a particular claim.

An organisation’s international status, foreign 
funding or registration as an NGO or public 
benefit organisation should not, without 
examination of the applicable legal                   
instruments, be assumed to confer immunity.

CONSTITUTIONAL PLEADING            
DOES NOT DISPLACE ESTABLISHED 
IMMUNITY

The Court examined the substance of the        
petition and the reliefs sought.

Although the employee challenged the               
constitutionality of ATI’s immunity                   
instruments, his claims arose directly from 
the employment relationship. The                     
constitutional declarations were ancillary to 
that dispute.

The Court therefore held that the ELRC had 
erred in postponing determination of the 

PRACTICAL IMPLICATIONS

International Organisations and             
Governing Boards

International organisations should confirm 
the source and scope of their immunity by 
reviewing their establishing instruments, 
Kenyan implementing legislation or orders, 
host agreements and applicable exceptions.

Boards of such organisations should also 
establish who may authorise a waiver, the 
circumstances in which it may be granted and 
how it must be documented. Jurisdiction and 
dispute resolution clauses should be reviewed 
before contracts are executed.

Where proceedings are served, the                    
organisation should obtain prompt advice on 
whether immunity applies and how the             
jurisdictional question should be presented.

Legal and Human Resources Depart-
ments

Employment contracts and Staff Manuals 
should accurately identify the applicable 
grievance and dispute resolution procedures. 
Employees should be able to understand how 
to initiate a complaint, the relevant decision 
makers, available appeal stages and                      
applicable deadlines.

Organisations should assess whether those 
remedies operate effectively in practice. 
Access to the rules, a meaningful opportunity 
to present a case and reasoned decisions can 
reduce uncertainty and disputes concerning 
the adequacy of the process.

Records of appointments, renewals,                         
performance management, disciplinary              
proceedings, termination decisions and             
internal appeals should be preserved.                   
Immunity does not determine the merits of an 
employment dispute or remove obligations 
arising under the applicable employment 
framework.

Employees and Their Advisers

Employees should obtain their employment 
contracts, applicable Staff Manuals and the 
instruments establishing the employer’s 
claimed immunity before commencing          
proceedings.

They should identify the correct respondent, 
available remedies and competent forum, 
preserve relevant evidence and comply with 
applicable deadlines.

Where an internal procedure is inaccessible, 
ineffective or has not been implemented, the 
specific obstacle should be documented.              
An allegation that a dispute involves                        
constitutional rights will not, on its own,        
overcome the jurisdictional protection 
recognised in this judgment.

Pensions and Employee Benefits

Claims concerning pensions, gratuity or other 
benefits require identification of the entity 
responsible for the obligation.

A claim against an international organisation 
as employer may require a different analysis 
from a claim against a pension scheme,              
independent trustees or another service      
provider. The ATI judgment did not                   
determine those distinctions and should not 
be treated as granting blanket immunity in all 
pension or employee benefit disputes.

HOW WE CAN ASSIST

Through our Employment, Pensions & 
Rewards Practice Group, working with 
our dispute resolution and public law teams 
where appropriate, CM Advocates LLP can 
assist with:

• Assessing immunity, jurisdiction, 
waiver and the appropriate dispute 
resolution forum.

• Reviewing employment contracts, Staff 
Manuals and internal grievance                 

procedures.
• Advising on workplace investigations, 

disciplinary processes, termination and 
separation arrangements.

• Representing organisations and 
employees in internal proceedings and 
other legally available dispute forums.

• Reviewing pension, gratuity and 
employee benefit obligations, including 
the identification of the responsible 
entity.

CONCLUSION

The judgment delivered on 25th September 
2026 confirms that ATI’s express personnel 

immunity applied to the employment dispute 
before the Court and that constitutional 
pleading did not overcome that protection.

It also reinforces the requirement to use 
prescribed internal remedies where they          
have not been shown to be unavailable or 
ineffective.

For organisations and employees, the                    
immediate priority is to confirm the applica-
ble immunity instruments, clarify the dispute 
procedure and preserve the records needed to 
establish both the proper forum and the 
underlying employment claim.



dispute resolution procedures prescribed by 
his employment contract, the ATI Treaty and 
the Staff Manual. He had not demonstrated 
that those procedures were unavailable or 
ineffective.

The decision highlights the need for                  
international organisations and their                   
employees to establish the legal basis and 
scope of immunity, examine the substance of 
the dispute and identify the proper forum 
before commencing proceedings.                            
Exhausting internal remedies does not, 
by itself, waive immunity or confer 

Certificate, which firmly anchored the transaction 
to a natural person. This was legally significant, as 
the exemption under Paragraph 36(d) of the       
First Schedule to the Income Tax Act is expressly 
available to individuals. 

The Tribunal further observed that the taxpayer 
produced a Title Deed confirming ownership of 
land measuring 4.03 acres, well below the           
statutory threshold of fifty (50) acres. 

In addition, the Tribunal placed considerable 
weight on the Land Control Board consent 
produced by the taxpayer, noting that such 
consent is only required for transactions involving 
agricultural land. It therefore constituted            
cogent and independent evidence supporting        
the agricultural character of the property.       
Taken together, these documents sufficiently 
demonstrated that the land met the statutory 
requirement of being agricultural land of less  
than 50 acres.

The remaining issue was whether the land               
was situated outside a municipality or gazetted 
township. The taxpayer relied on a Surveyor’s 
Report which identified the location of the land 
and indicated that it lay outside municipal  
boundaries. However, the KRA challenged its 
probative value on the basis that it was not 
supported by official county boundary                  
documentation.

The Tribunal noted that under Paragraph 12A of 
the Schedule to the Stamp Duty Act (Cap 480), the 
applicable rate of stamp duty—4% for property 
within a municipality and 2% for property 
outside, turns primarily on location rather than 
use or tenure. In this regard, the Tribunal held 
that neither land use nor tenure is determinative 
of urban or rural classification.

Importantly, the Tribunal emphasised that the 
transfer instrument used at acquisition would 
have been crucial in establishing whether stamp 
duty was assessed at 4% or 2%, but this document 
was not produced. Without it, the Tribunal could 
not conclusively determine whether the property 
was within a municipality or otherwise.

The Tribunal therefore held that while the  
taxpayer had successfully proven that the land 
was agricultural and under 50 acres, she failed to 

situated outside a municipality, gazetted  
township or an area that is declared by the 
Cabinet Secretary, by notice in the Gazette, to 
be an urban area for the purposes of this Act;

Taxpayer’s Case

The taxpayer contended that the transaction was 
exempt from CGT on the basis that the property 
measured approximately 4.03 acres.

She further submitted that the land constituted 
agricultural property situated outside a                
municipality, relying on a Survey Report dated   
30 July 2025 filed before the Tribunal.

Additionally, she argued that the requirement for 
Land Control Board consent as a completion 
document under the sale agreement was                 
indicative of the land’s agricultural character. 

The taxpayer maintained that she had furnished 
sufficient documentation and even invited the 
KRA to conduct a site visit to verify the residential 
and farming activities on the property, which the 
KRA declined. 

KRA’s Case

The KRA stated that it had requested the taxpayer 
to provide the exact location of the parcel,              
including its coordinates in relation to municipal 
boundaries, and that the taxpayer responded by 
submitting a survey report from Geo-Angular 
Surveys Ltd.

The KRA contended that the report was                   
insufficient, as it was not supported by official 
county documentation clearly delineating the 
municipal boundaries vis-à-vis the property’s 
coordinates.

Issue for Determination 

Whether the net gains arising from the transfer 
of the Property owned by the Taxpayer are 
exempt from CGT. 

Analysis and Findings 

The Tribunal found that the taxpayer discharged 
part of her evidential burden by producing the 
Title deed and her National Identity Card and PIN 

achieve and maintain full compliance with           
applicable tax laws. We review and advise on tax 
filings, audits, and assessments and offer strategic 
guidance to mitigate tax risks before they escalate. 

We also represent and assist clients in tax dispute 
resolution, including engagements with the KRA 
and proceedings before the Tax Appeals Tribunal. 
Let us help you stay compliant, manage your        
tax obligations effectively, and keep your           
business running smoothly. For any queries 
regarding the foregoing, please contact us at   
taxadvisory@cmadvocates.com.

discharge the burden of proving that the property 
was located outside a municipality, township, or 
an urban area designated by the Cabinet               
Secretary. It reiterated that a taxpayer seeking 
exemption under Paragraph 36(d) must satisfy all 
statutory conditions cumulatively, and failure on 
any one limb is fatal to the claim.

How we can Assist 

At CM Advocates LLP, our team of experienced 
tax consultants and legal experts provide            
comprehensive tax advisory services to help you 
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concerning personnel matters. In its                     
judgment delivered on 25th September 
2026, the Court held that an employment 
dispute could not overcome that immunity 
merely because it was presented as a                     
constitutional petition.

The Court also held that the employee was 
required to exhaust the available internal 

immunity question until the substantive            
hearing.

For litigants, the practical implication is that 
jurisdiction must be assessed before selecting 
the form of proceedings. Allegations                   
concerning equality, dignity, fair labour            
practices or access to justice do not, by         
themselves, displace an established immunity 
covering the dispute.

The judgment does not establish that every 
constitutional challenge involving an               
international organisation is barred. Its            
holding must be understood in the context of 
ATI’s express personnel immunity and the 
employment-based reliefs sought.

IMMUNITY MAY BE DETERMINED AS 
A PRELIMINARY QUESTION

ATI’s status as an international organisation, 
the relevant legal notice, the absence of an 
express waiver and the employment origin of 
the dispute were not contested.

The objection therefore raised a pure question 
of law suitable for preliminary determination 
under the principles in Mukisa Biscuit             
Manufacturing Co. Ltd v West End               
Distributors Ltd [1969) E.A. 696.

Where material facts concerning an                 
organisation’s status, the scope of protection, 
a purported waiver or the nature of the 
disputed conduct require proof, the                    
appropriate procedure must be assessed          
separately.

The decision supports early determination of 
immunity where the necessary factual       
foundation is undisputed.

INTERNAL DISPUTE RESOLUTION 
AND EXHAUSTION OF REMEDIES

Clause 16 of the employee’s contract required 
disputes to be resolved exclusively in               

accordance with the ATI establishing             
agreement and Staff Manual.

The Court found that the employee had not 
demonstrated that the prescribed procedures 
were unavailable or ineffective. He was             
therefore required to exhaust the available 
internal remedies.

Immunity and exhaustion require           
separate analysis. Completing an internal 
procedure does not itself waive immunity or 
establish the ELRC’s jurisdiction. Any            
subsequent proceedings require an                           
independent assessment of the applicable 
immunity, any valid waiver or exception, and 
the forum authorised by the governing           
instruments. The staff dispute resolution 
route must be established from the applicable 
employment contract, Staff Manual and          
relevant instruments.

Access to Justice and Constitutional                 
Justification

The Court relied on the Supreme Court’s            
decision in Karen Njeri Kandie v Alassane Ba 
& another [2017] KESC 13 (KLR).

It recognised that immunity may serve the 
legitimate purpose of enabling international 
organisations to perform their functions and 
allowing Kenya to honour its international 
obligations. The Court also held that the              
right of access to justice under Article 48         
may be lawfully limited in appropriate                             
circumstances.

The constitutional justification remains              
material. Treaty obligations do not displace 
the supremacy of the Constitution, and the 
judgment does not establish that every                 
assertion of immunity necessarily satisfies the 
applicable constitutional test.

jurisdiction on the Employment and 
Labour Relations Court (ELRC).

The judgment is relevant to governing boards, 
legal departments, human resources teams 
and employees of international organisations 
operating in Kenya. Its application depends 
on the instruments governing the particular 
organisation and the nature of the claim.

BACKGROUND

George Oduori Otieno filed a constitutional 
petition against ATI and the Attorney            
General, alleging violations arising from the 
termination of his employment.

His prayers included protection of his 
employment contract, declarations that the 
instruments conferring immunity on ATI 
were unconstitutional, constitutional                  
damages, compensation for unfair loss of 
employment and compensation for the           
unexpired contractual term.

ATI raised a preliminary objection                   
challenging the ELRC’s jurisdiction. It relied 
on the Privileges and Immunities Act, Legal 
Notice No. 89 of 2001, its establishing treaty 
and its Host Country Agreement.

ATI maintained that its immunity had not 
been waived and that the employee’s contract 
required disputes to be resolved exclusively 
under the procedures prescribed by the ATI 
Treaty and Staff Manual.

The ELRC dismissed the preliminary               
objection on 25th October 2019.                     
ATI appealed, with the Attorney General            
supporting the appeal.

THE COURT’S DETERMINATION

The Court of Appeal allowed the appeal on 
25th September 2026, set aside the 
ELRC’s ruling and substituted an order            
allowing ATI’s preliminary objection. Each 
party was directed to bear its own costs.

The decision concerned jurisdiction and the 
applicable dispute resolution framework.           
The Court did not determine whether the 
termination was lawful or award the                    
compensation sought.

THE LEGAL BASIS AND SCOPE OF 
PERSONNEL IMMUNITY

Article 16(1)(b) of ATI’s establishing                 
agreement expressly excludes actions against 
the Agency in respect of personnel matters.

Reading the applicable constitutional,                 
statutory and treaty framework together, the 
Court held that ATI’s immunity extended to 
the employment dispute before it. No express 
waiver had been established.

The decision requires an organisation-specif-
ic assessment. The relevant establishing 
treaty, Kenyan implementing legislation or 
order, host agreement and any applicable 
waiver or exception must be examined before 
determining whether immunity protects an 
organisation against a particular claim.

An organisation’s international status, foreign 
funding or registration as an NGO or public 
benefit organisation should not, without 
examination of the applicable legal                   
instruments, be assumed to confer immunity.

CONSTITUTIONAL PLEADING            
DOES NOT DISPLACE ESTABLISHED 
IMMUNITY

The Court examined the substance of the        
petition and the reliefs sought.

Although the employee challenged the               
constitutionality of ATI’s immunity                   
instruments, his claims arose directly from 
the employment relationship. The                     
constitutional declarations were ancillary to 
that dispute.

The Court therefore held that the ELRC had 
erred in postponing determination of the 

PRACTICAL IMPLICATIONS

International Organisations and             
Governing Boards

International organisations should confirm 
the source and scope of their immunity by 
reviewing their establishing instruments, 
Kenyan implementing legislation or orders, 
host agreements and applicable exceptions.

Boards of such organisations should also 
establish who may authorise a waiver, the 
circumstances in which it may be granted and 
how it must be documented. Jurisdiction and 
dispute resolution clauses should be reviewed 
before contracts are executed.

Where proceedings are served, the                    
organisation should obtain prompt advice on 
whether immunity applies and how the             
jurisdictional question should be presented.

Legal and Human Resources Depart-
ments

Employment contracts and Staff Manuals 
should accurately identify the applicable 
grievance and dispute resolution procedures. 
Employees should be able to understand how 
to initiate a complaint, the relevant decision 
makers, available appeal stages and                      
applicable deadlines.

Organisations should assess whether those 
remedies operate effectively in practice. 
Access to the rules, a meaningful opportunity 
to present a case and reasoned decisions can 
reduce uncertainty and disputes concerning 
the adequacy of the process.

Records of appointments, renewals,                         
performance management, disciplinary              
proceedings, termination decisions and             
internal appeals should be preserved.                   
Immunity does not determine the merits of an 
employment dispute or remove obligations 
arising under the applicable employment 
framework.

Employees and Their Advisers

Employees should obtain their employment 
contracts, applicable Staff Manuals and the 
instruments establishing the employer’s 
claimed immunity before commencing          
proceedings.

They should identify the correct respondent, 
available remedies and competent forum, 
preserve relevant evidence and comply with 
applicable deadlines.

Where an internal procedure is inaccessible, 
ineffective or has not been implemented, the 
specific obstacle should be documented.              
An allegation that a dispute involves                        
constitutional rights will not, on its own,        
overcome the jurisdictional protection 
recognised in this judgment.

Pensions and Employee Benefits

Claims concerning pensions, gratuity or other 
benefits require identification of the entity 
responsible for the obligation.

A claim against an international organisation 
as employer may require a different analysis 
from a claim against a pension scheme,              
independent trustees or another service      
provider. The ATI judgment did not                   
determine those distinctions and should not 
be treated as granting blanket immunity in all 
pension or employee benefit disputes.

HOW WE CAN ASSIST

Through our Employment, Pensions & 
Rewards Practice Group, working with 
our dispute resolution and public law teams 
where appropriate, CM Advocates LLP can 
assist with:

• Assessing immunity, jurisdiction, 
waiver and the appropriate dispute 
resolution forum.

• Reviewing employment contracts, Staff 
Manuals and internal grievance                 

procedures.
• Advising on workplace investigations, 

disciplinary processes, termination and 
separation arrangements.

• Representing organisations and 
employees in internal proceedings and 
other legally available dispute forums.

• Reviewing pension, gratuity and 
employee benefit obligations, including 
the identification of the responsible 
entity.

CONCLUSION

The judgment delivered on 25th September 
2026 confirms that ATI’s express personnel 

immunity applied to the employment dispute 
before the Court and that constitutional 
pleading did not overcome that protection.

It also reinforces the requirement to use 
prescribed internal remedies where they          
have not been shown to be unavailable or 
ineffective.

For organisations and employees, the                    
immediate priority is to confirm the applica-
ble immunity instruments, clarify the dispute 
procedure and preserve the records needed to 
establish both the proper forum and the 
underlying employment claim.



dispute resolution procedures prescribed by 
his employment contract, the ATI Treaty and 
the Staff Manual. He had not demonstrated 
that those procedures were unavailable or 
ineffective.

The decision highlights the need for                  
international organisations and their                   
employees to establish the legal basis and 
scope of immunity, examine the substance of 
the dispute and identify the proper forum 
before commencing proceedings.                            
Exhausting internal remedies does not, 
by itself, waive immunity or confer 

achieve and maintain full compliance with           
applicable tax laws. We review and advise on tax 
filings, audits, and assessments and offer strategic 
guidance to mitigate tax risks before they escalate. 

We also represent and assist clients in tax dispute 
resolution, including engagements with the KRA 
and proceedings before the Tax Appeals Tribunal. 
Let us help you stay compliant, manage your        
tax obligations effectively, and keep your           
business running smoothly. For any queries 
regarding the foregoing, please contact us at   
taxadvisory@cmadvocates.com.

discharge the burden of proving that the property 
was located outside a municipality, township, or 
an urban area designated by the Cabinet               
Secretary. It reiterated that a taxpayer seeking 
exemption under Paragraph 36(d) must satisfy all 
statutory conditions cumulatively, and failure on 
any one limb is fatal to the claim.

How we can Assist 

At CM Advocates LLP, our team of experienced 
tax consultants and legal experts provide            
comprehensive tax advisory services to help you 

Certificate, which firmly anchored the transaction 
to a natural person. This was legally significant, as 
the exemption under Paragraph 36(d) of the       
First Schedule to the Income Tax Act is expressly 
available to individuals. 

The Tribunal further observed that the taxpayer 
produced a Title Deed confirming ownership of 
land measuring 4.03 acres, well below the           
statutory threshold of fifty (50) acres. 

In addition, the Tribunal placed considerable 
weight on the Land Control Board consent 
produced by the taxpayer, noting that such 
consent is only required for transactions involving 
agricultural land. It therefore constituted            
cogent and independent evidence supporting        
the agricultural character of the property.       
Taken together, these documents sufficiently 
demonstrated that the land met the statutory 
requirement of being agricultural land of less  
than 50 acres.

The remaining issue was whether the land               
was situated outside a municipality or gazetted 
township. The taxpayer relied on a Surveyor’s 
Report which identified the location of the land 
and indicated that it lay outside municipal  
boundaries. However, the KRA challenged its 
probative value on the basis that it was not 
supported by official county boundary                  
documentation.

The Tribunal noted that under Paragraph 12A of 
the Schedule to the Stamp Duty Act (Cap 480), the 
applicable rate of stamp duty—4% for property 
within a municipality and 2% for property 
outside, turns primarily on location rather than 
use or tenure. In this regard, the Tribunal held 
that neither land use nor tenure is determinative 
of urban or rural classification.

Importantly, the Tribunal emphasised that the 
transfer instrument used at acquisition would 
have been crucial in establishing whether stamp 
duty was assessed at 4% or 2%, but this document 
was not produced. Without it, the Tribunal could 
not conclusively determine whether the property 
was within a municipality or otherwise.

The Tribunal therefore held that while the  
taxpayer had successfully proven that the land 
was agricultural and under 50 acres, she failed to 

situated outside a municipality, gazetted  
township or an area that is declared by the 
Cabinet Secretary, by notice in the Gazette, to 
be an urban area for the purposes of this Act;

Taxpayer’s Case

The taxpayer contended that the transaction was 
exempt from CGT on the basis that the property 
measured approximately 4.03 acres.

She further submitted that the land constituted 
agricultural property situated outside a                
municipality, relying on a Survey Report dated   
30 July 2025 filed before the Tribunal.

Additionally, she argued that the requirement for 
Land Control Board consent as a completion 
document under the sale agreement was                 
indicative of the land’s agricultural character. 

The taxpayer maintained that she had furnished 
sufficient documentation and even invited the 
KRA to conduct a site visit to verify the residential 
and farming activities on the property, which the 
KRA declined. 

KRA’s Case

The KRA stated that it had requested the taxpayer 
to provide the exact location of the parcel,              
including its coordinates in relation to municipal 
boundaries, and that the taxpayer responded by 
submitting a survey report from Geo-Angular 
Surveys Ltd.

The KRA contended that the report was                   
insufficient, as it was not supported by official 
county documentation clearly delineating the 
municipal boundaries vis-à-vis the property’s 
coordinates.

Issue for Determination 

Whether the net gains arising from the transfer 
of the Property owned by the Taxpayer are 
exempt from CGT. 

Analysis and Findings 

The Tribunal found that the taxpayer discharged 
part of her evidential burden by producing the 
Title deed and her National Identity Card and PIN 

he Court of Appeal has upheld the       
African Trade Insurance Agency’s            
immunity from legal proceedings         

concerning personnel matters. In its                     
judgment delivered on 25th September 
2026, the Court held that an employment 
dispute could not overcome that immunity 
merely because it was presented as a                     
constitutional petition.

The Court also held that the employee was 
required to exhaust the available internal 

immunity question until the substantive            
hearing.

For litigants, the practical implication is that 
jurisdiction must be assessed before selecting 
the form of proceedings. Allegations                   
concerning equality, dignity, fair labour            
practices or access to justice do not, by         
themselves, displace an established immunity 
covering the dispute.

The judgment does not establish that every 
constitutional challenge involving an               
international organisation is barred. Its            
holding must be understood in the context of 
ATI’s express personnel immunity and the 
employment-based reliefs sought.

IMMUNITY MAY BE DETERMINED AS 
A PRELIMINARY QUESTION

ATI’s status as an international organisation, 
the relevant legal notice, the absence of an 
express waiver and the employment origin of 
the dispute were not contested.

The objection therefore raised a pure question 
of law suitable for preliminary determination 
under the principles in Mukisa Biscuit             
Manufacturing Co. Ltd v West End               
Distributors Ltd [1969) E.A. 696.

Where material facts concerning an                 
organisation’s status, the scope of protection, 
a purported waiver or the nature of the 
disputed conduct require proof, the                    
appropriate procedure must be assessed          
separately.

The decision supports early determination of 
immunity where the necessary factual       
foundation is undisputed.

INTERNAL DISPUTE RESOLUTION 
AND EXHAUSTION OF REMEDIES

Clause 16 of the employee’s contract required 
disputes to be resolved exclusively in               

accordance with the ATI establishing             
agreement and Staff Manual.

The Court found that the employee had not 
demonstrated that the prescribed procedures 
were unavailable or ineffective. He was             
therefore required to exhaust the available 
internal remedies.

Immunity and exhaustion require           
separate analysis. Completing an internal 
procedure does not itself waive immunity or 
establish the ELRC’s jurisdiction. Any            
subsequent proceedings require an                           
independent assessment of the applicable 
immunity, any valid waiver or exception, and 
the forum authorised by the governing           
instruments. The staff dispute resolution 
route must be established from the applicable 
employment contract, Staff Manual and          
relevant instruments.

Access to Justice and Constitutional                 
Justification

The Court relied on the Supreme Court’s            
decision in Karen Njeri Kandie v Alassane Ba 
& another [2017] KESC 13 (KLR).

It recognised that immunity may serve the 
legitimate purpose of enabling international 
organisations to perform their functions and 
allowing Kenya to honour its international 
obligations. The Court also held that the              
right of access to justice under Article 48         
may be lawfully limited in appropriate                             
circumstances.

The constitutional justification remains              
material. Treaty obligations do not displace 
the supremacy of the Constitution, and the 
judgment does not establish that every                 
assertion of immunity necessarily satisfies the 
applicable constitutional test.

jurisdiction on the Employment and 
Labour Relations Court (ELRC).

The judgment is relevant to governing boards, 
legal departments, human resources teams 
and employees of international organisations 
operating in Kenya. Its application depends 
on the instruments governing the particular 
organisation and the nature of the claim.

BACKGROUND

George Oduori Otieno filed a constitutional 
petition against ATI and the Attorney            
General, alleging violations arising from the 
termination of his employment.

His prayers included protection of his 
employment contract, declarations that the 
instruments conferring immunity on ATI 
were unconstitutional, constitutional                  
damages, compensation for unfair loss of 
employment and compensation for the           
unexpired contractual term.

ATI raised a preliminary objection                   
challenging the ELRC’s jurisdiction. It relied 
on the Privileges and Immunities Act, Legal 
Notice No. 89 of 2001, its establishing treaty 
and its Host Country Agreement.

ATI maintained that its immunity had not 
been waived and that the employee’s contract 
required disputes to be resolved exclusively 
under the procedures prescribed by the ATI 
Treaty and Staff Manual.

The ELRC dismissed the preliminary               
objection on 25th October 2019.                     
ATI appealed, with the Attorney General            
supporting the appeal.

THE COURT’S DETERMINATION

The Court of Appeal allowed the appeal on 
25th September 2026, set aside the 
ELRC’s ruling and substituted an order            
allowing ATI’s preliminary objection. Each 
party was directed to bear its own costs.

The decision concerned jurisdiction and the 
applicable dispute resolution framework.           
The Court did not determine whether the 
termination was lawful or award the                    
compensation sought.

THE LEGAL BASIS AND SCOPE OF 
PERSONNEL IMMUNITY

Article 16(1)(b) of ATI’s establishing                 
agreement expressly excludes actions against 
the Agency in respect of personnel matters.

Reading the applicable constitutional,                 
statutory and treaty framework together, the 
Court held that ATI’s immunity extended to 
the employment dispute before it. No express 
waiver had been established.

The decision requires an organisation-specif-
ic assessment. The relevant establishing 
treaty, Kenyan implementing legislation or 
order, host agreement and any applicable 
waiver or exception must be examined before 
determining whether immunity protects an 
organisation against a particular claim.

An organisation’s international status, foreign 
funding or registration as an NGO or public 
benefit organisation should not, without 
examination of the applicable legal                   
instruments, be assumed to confer immunity.

CONSTITUTIONAL PLEADING            
DOES NOT DISPLACE ESTABLISHED 
IMMUNITY

The Court examined the substance of the        
petition and the reliefs sought.

Although the employee challenged the               
constitutionality of ATI’s immunity                   
instruments, his claims arose directly from 
the employment relationship. The                     
constitutional declarations were ancillary to 
that dispute.

The Court therefore held that the ELRC had 
erred in postponing determination of the 

PRACTICAL IMPLICATIONS

International Organisations and             
Governing Boards

International organisations should confirm 
the source and scope of their immunity by 
reviewing their establishing instruments, 
Kenyan implementing legislation or orders, 
host agreements and applicable exceptions.

Boards of such organisations should also 
establish who may authorise a waiver, the 
circumstances in which it may be granted and 
how it must be documented. Jurisdiction and 
dispute resolution clauses should be reviewed 
before contracts are executed.

Where proceedings are served, the                    
organisation should obtain prompt advice on 
whether immunity applies and how the             
jurisdictional question should be presented.

Legal and Human Resources Depart-
ments

Employment contracts and Staff Manuals 
should accurately identify the applicable 
grievance and dispute resolution procedures. 
Employees should be able to understand how 
to initiate a complaint, the relevant decision 
makers, available appeal stages and                      
applicable deadlines.

Organisations should assess whether those 
remedies operate effectively in practice. 
Access to the rules, a meaningful opportunity 
to present a case and reasoned decisions can 
reduce uncertainty and disputes concerning 
the adequacy of the process.

Records of appointments, renewals,                         
performance management, disciplinary              
proceedings, termination decisions and             
internal appeals should be preserved.                   
Immunity does not determine the merits of an 
employment dispute or remove obligations 
arising under the applicable employment 
framework.

Employees and Their Advisers

Employees should obtain their employment 
contracts, applicable Staff Manuals and the 
instruments establishing the employer’s 
claimed immunity before commencing          
proceedings.

They should identify the correct respondent, 
available remedies and competent forum, 
preserve relevant evidence and comply with 
applicable deadlines.

Where an internal procedure is inaccessible, 
ineffective or has not been implemented, the 
specific obstacle should be documented.              
An allegation that a dispute involves                        
constitutional rights will not, on its own,        
overcome the jurisdictional protection 
recognised in this judgment.

Pensions and Employee Benefits

Claims concerning pensions, gratuity or other 
benefits require identification of the entity 
responsible for the obligation.

A claim against an international organisation 
as employer may require a different analysis 
from a claim against a pension scheme,              
independent trustees or another service      
provider. The ATI judgment did not                   
determine those distinctions and should not 
be treated as granting blanket immunity in all 
pension or employee benefit disputes.

HOW WE CAN ASSIST

Through our Employment, Pensions & 
Rewards Practice Group, working with 
our dispute resolution and public law teams 
where appropriate, CM Advocates LLP can 
assist with:

• Assessing immunity, jurisdiction, 
waiver and the appropriate dispute 
resolution forum.

• Reviewing employment contracts, Staff 
Manuals and internal grievance                 

procedures.
• Advising on workplace investigations, 

disciplinary processes, termination and 
separation arrangements.

• Representing organisations and 
employees in internal proceedings and 
other legally available dispute forums.

• Reviewing pension, gratuity and 
employee benefit obligations, including 
the identification of the responsible 
entity.

CONCLUSION

The judgment delivered on 25th September 
2026 confirms that ATI’s express personnel 

immunity applied to the employment dispute 
before the Court and that constitutional 
pleading did not overcome that protection.

It also reinforces the requirement to use 
prescribed internal remedies where they          
have not been shown to be unavailable or 
ineffective.

For organisations and employees, the                    
immediate priority is to confirm the applica-
ble immunity instruments, clarify the dispute 
procedure and preserve the records needed to 
establish both the proper forum and the 
underlying employment claim.



dispute resolution procedures prescribed by 
his employment contract, the ATI Treaty and 
the Staff Manual. He had not demonstrated 
that those procedures were unavailable or 
ineffective.

The decision highlights the need for                  
international organisations and their                   
employees to establish the legal basis and 
scope of immunity, examine the substance of 
the dispute and identify the proper forum 
before commencing proceedings.                            
Exhausting internal remedies does not, 
by itself, waive immunity or confer 

achieve and maintain full compliance with           
applicable tax laws. We review and advise on tax 
filings, audits, and assessments and offer strategic 
guidance to mitigate tax risks before they escalate. 

We also represent and assist clients in tax dispute 
resolution, including engagements with the KRA 
and proceedings before the Tax Appeals Tribunal. 
Let us help you stay compliant, manage your        
tax obligations effectively, and keep your           
business running smoothly. For any queries 
regarding the foregoing, please contact us at   
taxadvisory@cmadvocates.com.

discharge the burden of proving that the property 
was located outside a municipality, township, or 
an urban area designated by the Cabinet               
Secretary. It reiterated that a taxpayer seeking 
exemption under Paragraph 36(d) must satisfy all 
statutory conditions cumulatively, and failure on 
any one limb is fatal to the claim.

How we can Assist 

At CM Advocates LLP, our team of experienced 
tax consultants and legal experts provide            
comprehensive tax advisory services to help you 
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concerning personnel matters. In its                     
judgment delivered on 25th September 
2026, the Court held that an employment 
dispute could not overcome that immunity 
merely because it was presented as a                     
constitutional petition.

The Court also held that the employee was 
required to exhaust the available internal 

immunity question until the substantive            
hearing.

For litigants, the practical implication is that 
jurisdiction must be assessed before selecting 
the form of proceedings. Allegations                   
concerning equality, dignity, fair labour            
practices or access to justice do not, by         
themselves, displace an established immunity 
covering the dispute.

The judgment does not establish that every 
constitutional challenge involving an               
international organisation is barred. Its            
holding must be understood in the context of 
ATI’s express personnel immunity and the 
employment-based reliefs sought.

IMMUNITY MAY BE DETERMINED AS 
A PRELIMINARY QUESTION

ATI’s status as an international organisation, 
the relevant legal notice, the absence of an 
express waiver and the employment origin of 
the dispute were not contested.

The objection therefore raised a pure question 
of law suitable for preliminary determination 
under the principles in Mukisa Biscuit             
Manufacturing Co. Ltd v West End               
Distributors Ltd [1969) E.A. 696.

Where material facts concerning an                 
organisation’s status, the scope of protection, 
a purported waiver or the nature of the 
disputed conduct require proof, the                    
appropriate procedure must be assessed          
separately.

The decision supports early determination of 
immunity where the necessary factual       
foundation is undisputed.

INTERNAL DISPUTE RESOLUTION 
AND EXHAUSTION OF REMEDIES

Clause 16 of the employee’s contract required 
disputes to be resolved exclusively in               

accordance with the ATI establishing             
agreement and Staff Manual.

The Court found that the employee had not 
demonstrated that the prescribed procedures 
were unavailable or ineffective. He was             
therefore required to exhaust the available 
internal remedies.

Immunity and exhaustion require           
separate analysis. Completing an internal 
procedure does not itself waive immunity or 
establish the ELRC’s jurisdiction. Any            
subsequent proceedings require an                           
independent assessment of the applicable 
immunity, any valid waiver or exception, and 
the forum authorised by the governing           
instruments. The staff dispute resolution 
route must be established from the applicable 
employment contract, Staff Manual and          
relevant instruments.

Access to Justice and Constitutional                 
Justification

The Court relied on the Supreme Court’s            
decision in Karen Njeri Kandie v Alassane Ba 
& another [2017] KESC 13 (KLR).

It recognised that immunity may serve the 
legitimate purpose of enabling international 
organisations to perform their functions and 
allowing Kenya to honour its international 
obligations. The Court also held that the              
right of access to justice under Article 48         
may be lawfully limited in appropriate                             
circumstances.

The constitutional justification remains              
material. Treaty obligations do not displace 
the supremacy of the Constitution, and the 
judgment does not establish that every                 
assertion of immunity necessarily satisfies the 
applicable constitutional test.

jurisdiction on the Employment and 
Labour Relations Court (ELRC).

The judgment is relevant to governing boards, 
legal departments, human resources teams 
and employees of international organisations 
operating in Kenya. Its application depends 
on the instruments governing the particular 
organisation and the nature of the claim.

BACKGROUND

George Oduori Otieno filed a constitutional 
petition against ATI and the Attorney            
General, alleging violations arising from the 
termination of his employment.

His prayers included protection of his 
employment contract, declarations that the 
instruments conferring immunity on ATI 
were unconstitutional, constitutional                  
damages, compensation for unfair loss of 
employment and compensation for the           
unexpired contractual term.

ATI raised a preliminary objection                   
challenging the ELRC’s jurisdiction. It relied 
on the Privileges and Immunities Act, Legal 
Notice No. 89 of 2001, its establishing treaty 
and its Host Country Agreement.

ATI maintained that its immunity had not 
been waived and that the employee’s contract 
required disputes to be resolved exclusively 
under the procedures prescribed by the ATI 
Treaty and Staff Manual.

The ELRC dismissed the preliminary               
objection on 25th October 2019.                     
ATI appealed, with the Attorney General            
supporting the appeal.

THE COURT’S DETERMINATION

The Court of Appeal allowed the appeal on 
25th September 2026, set aside the 
ELRC’s ruling and substituted an order            
allowing ATI’s preliminary objection. Each 
party was directed to bear its own costs.

The decision concerned jurisdiction and the 
applicable dispute resolution framework.           
The Court did not determine whether the 
termination was lawful or award the                    
compensation sought.

THE LEGAL BASIS AND SCOPE OF 
PERSONNEL IMMUNITY

Article 16(1)(b) of ATI’s establishing                 
agreement expressly excludes actions against 
the Agency in respect of personnel matters.

Reading the applicable constitutional,                 
statutory and treaty framework together, the 
Court held that ATI’s immunity extended to 
the employment dispute before it. No express 
waiver had been established.

The decision requires an organisation-specif-
ic assessment. The relevant establishing 
treaty, Kenyan implementing legislation or 
order, host agreement and any applicable 
waiver or exception must be examined before 
determining whether immunity protects an 
organisation against a particular claim.

An organisation’s international status, foreign 
funding or registration as an NGO or public 
benefit organisation should not, without 
examination of the applicable legal                   
instruments, be assumed to confer immunity.

CONSTITUTIONAL PLEADING            
DOES NOT DISPLACE ESTABLISHED 
IMMUNITY

The Court examined the substance of the        
petition and the reliefs sought.

Although the employee challenged the               
constitutionality of ATI’s immunity                   
instruments, his claims arose directly from 
the employment relationship. The                     
constitutional declarations were ancillary to 
that dispute.

The Court therefore held that the ELRC had 
erred in postponing determination of the 

Certificate, which firmly anchored the transaction 
to a natural person. This was legally significant, as 
the exemption under Paragraph 36(d) of the       
First Schedule to the Income Tax Act is expressly 
available to individuals. 

The Tribunal further observed that the taxpayer 
produced a Title Deed confirming ownership of 
land measuring 4.03 acres, well below the           
statutory threshold of fifty (50) acres. 

In addition, the Tribunal placed considerable 
weight on the Land Control Board consent 
produced by the taxpayer, noting that such 
consent is only required for transactions involving 
agricultural land. It therefore constituted            
cogent and independent evidence supporting        
the agricultural character of the property.       
Taken together, these documents sufficiently 
demonstrated that the land met the statutory 
requirement of being agricultural land of less  
than 50 acres.

The remaining issue was whether the land               
was situated outside a municipality or gazetted 
township. The taxpayer relied on a Surveyor’s 
Report which identified the location of the land 
and indicated that it lay outside municipal  
boundaries. However, the KRA challenged its 
probative value on the basis that it was not 
supported by official county boundary                  
documentation.

The Tribunal noted that under Paragraph 12A of 
the Schedule to the Stamp Duty Act (Cap 480), the 
applicable rate of stamp duty—4% for property 
within a municipality and 2% for property 
outside, turns primarily on location rather than 
use or tenure. In this regard, the Tribunal held 
that neither land use nor tenure is determinative 
of urban or rural classification.

Importantly, the Tribunal emphasised that the 
transfer instrument used at acquisition would 
have been crucial in establishing whether stamp 
duty was assessed at 4% or 2%, but this document 
was not produced. Without it, the Tribunal could 
not conclusively determine whether the property 
was within a municipality or otherwise.

The Tribunal therefore held that while the  
taxpayer had successfully proven that the land 
was agricultural and under 50 acres, she failed to 

situated outside a municipality, gazetted  
township or an area that is declared by the 
Cabinet Secretary, by notice in the Gazette, to 
be an urban area for the purposes of this Act;

Taxpayer’s Case

The taxpayer contended that the transaction was 
exempt from CGT on the basis that the property 
measured approximately 4.03 acres.

She further submitted that the land constituted 
agricultural property situated outside a                
municipality, relying on a Survey Report dated   
30 July 2025 filed before the Tribunal.

Additionally, she argued that the requirement for 
Land Control Board consent as a completion 
document under the sale agreement was                 
indicative of the land’s agricultural character. 

The taxpayer maintained that she had furnished 
sufficient documentation and even invited the 
KRA to conduct a site visit to verify the residential 
and farming activities on the property, which the 
KRA declined. 

KRA’s Case

The KRA stated that it had requested the taxpayer 
to provide the exact location of the parcel,              
including its coordinates in relation to municipal 
boundaries, and that the taxpayer responded by 
submitting a survey report from Geo-Angular 
Surveys Ltd.

The KRA contended that the report was                   
insufficient, as it was not supported by official 
county documentation clearly delineating the 
municipal boundaries vis-à-vis the property’s 
coordinates.

Issue for Determination 

Whether the net gains arising from the transfer 
of the Property owned by the Taxpayer are 
exempt from CGT. 

Analysis and Findings 

The Tribunal found that the taxpayer discharged 
part of her evidential burden by producing the 
Title deed and her National Identity Card and PIN 

PRACTICAL IMPLICATIONS

International Organisations and             
Governing Boards

International organisations should confirm 
the source and scope of their immunity by 
reviewing their establishing instruments, 
Kenyan implementing legislation or orders, 
host agreements and applicable exceptions.

Boards of such organisations should also 
establish who may authorise a waiver, the 
circumstances in which it may be granted and 
how it must be documented. Jurisdiction and 
dispute resolution clauses should be reviewed 
before contracts are executed.

Where proceedings are served, the                    
organisation should obtain prompt advice on 
whether immunity applies and how the             
jurisdictional question should be presented.

Legal and Human Resources Depart-
ments

Employment contracts and Staff Manuals 
should accurately identify the applicable 
grievance and dispute resolution procedures. 
Employees should be able to understand how 
to initiate a complaint, the relevant decision 
makers, available appeal stages and                      
applicable deadlines.

Organisations should assess whether those 
remedies operate effectively in practice. 
Access to the rules, a meaningful opportunity 
to present a case and reasoned decisions can 
reduce uncertainty and disputes concerning 
the adequacy of the process.

Records of appointments, renewals,                         
performance management, disciplinary              
proceedings, termination decisions and             
internal appeals should be preserved.                   
Immunity does not determine the merits of an 
employment dispute or remove obligations 
arising under the applicable employment 
framework.

Employees and Their Advisers

Employees should obtain their employment 
contracts, applicable Staff Manuals and the 
instruments establishing the employer’s 
claimed immunity before commencing          
proceedings.

They should identify the correct respondent, 
available remedies and competent forum, 
preserve relevant evidence and comply with 
applicable deadlines.

Where an internal procedure is inaccessible, 
ineffective or has not been implemented, the 
specific obstacle should be documented.              
An allegation that a dispute involves                        
constitutional rights will not, on its own,        
overcome the jurisdictional protection 
recognised in this judgment.

Pensions and Employee Benefits

Claims concerning pensions, gratuity or other 
benefits require identification of the entity 
responsible for the obligation.

A claim against an international organisation 
as employer may require a different analysis 
from a claim against a pension scheme,              
independent trustees or another service      
provider. The ATI judgment did not                   
determine those distinctions and should not 
be treated as granting blanket immunity in all 
pension or employee benefit disputes.

HOW WE CAN ASSIST

Through our Employment, Pensions & 
Rewards Practice Group, working with 
our dispute resolution and public law teams 
where appropriate, CM Advocates LLP can 
assist with:

• Assessing immunity, jurisdiction, 
waiver and the appropriate dispute 
resolution forum.

• Reviewing employment contracts, Staff 
Manuals and internal grievance                 

procedures.
• Advising on workplace investigations, 

disciplinary processes, termination and 
separation arrangements.

• Representing organisations and 
employees in internal proceedings and 
other legally available dispute forums.

• Reviewing pension, gratuity and 
employee benefit obligations, including 
the identification of the responsible 
entity.

CONCLUSION

The judgment delivered on 25th September 
2026 confirms that ATI’s express personnel 

immunity applied to the employment dispute 
before the Court and that constitutional 
pleading did not overcome that protection.

It also reinforces the requirement to use 
prescribed internal remedies where they          
have not been shown to be unavailable or 
ineffective.

For organisations and employees, the                    
immediate priority is to confirm the applica-
ble immunity instruments, clarify the dispute 
procedure and preserve the records needed to 
establish both the proper forum and the 
underlying employment claim.
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