
beneficiaries with differing interests and                 
expectations, thereby destabilizing control of the 
enterprise at a critical juncture.

1.2.   Governance vacuums
Many family businesses rely on informal                   
decision-making structures rooted in seniority, 
trust and custom rather than documented   
authority. While such arrangements may function 
effectively in periods of harmony, they become 
fragile in times of disagreement or transition. 

1.3.   Ownership and management conflicts
As ownership expands across generations, the 
natural separation between shareholders and 
managers becomes more pronounced. Without 
defined governance frameworks distinguishing 
ownership rights from managerial                              
responsibilities, tensions arise between those 
seeking returns on investment and those focused 
on operational control, undermining cohesion.

1.4.   Unmanaged family dynamics
Family businesses must also contend with the 
interplay of personal relationships and evolving 
financial expectations. Effective governance does 
not eliminate these dynamics; rather, it provides a 
framework within which they can be resolved 
without compromising the stability of the             
enterprise.

2.   WHAT FAMILY GOVERNANCE
       COMPRISES

Family governance is a structured system                
comprising interrelated legal instruments,               
institutional arrangements and formalized 
processes. These include:

2.1.   The family constitution
The family constitution is the foundational           
governance instrument of a family enterprise. A 
well-structured family constitution sets out the 
family’s long-term vision and values; the criteria 
governing eligibility for employment, directorship 
or shareholding within the business; the                    
principles governing succession and leadership 
transition; policies on dividend distribution and 
reinvestment of profits; the structure and                
mandate of family governance bodies; and the 
agreed mechanisms for resolving intra-family 
disputes.

2.2.   The shareholders’ agreement
While the family constitution operates at the        
relational and principles level, the shareholders’ 
agreement gives those principles binding legal 
effect at the ownership level. As a private                  
contractual arrangement between shareholders, it 
operates alongside the company’s Articles of 
Association and allows for greater confidentiality 
and enforceability in addressing governance        
matters unique to family enterprises.

A well drafted shareholders’ agreement regulates 
restrictions on the transfer of shares and 
pre-emption rights to preserve family ownership 
continuity; voting thresholds and reserved          
matters requiring enhanced approval for key       
strategic decisions; mechanisms for resolving 
shareholder deadlock to prevent operational 
paralysis; exit provisions governing voluntary 
withdrawal from the business; and                           
succession-related arrangements addressing          
the transfer or treatment of shares upon death, 
incapacity or insolvency of a shareholder.

2.3.   The board of directors
A central feature of effective family governance is 
the establishment of a board of directors that 
performs oversight functions in the business.           
A properly functioning board meets at regular 
intervals, follows structured agendas, maintains 
formal minutes, reviews performance against 
strategic objectives and oversees key risks              
affecting the business. 

2.4.   Advisory boards
Advisory boards serve as non-binding governance 
structures composed of external experts who 
provide specialized insight on strategic or           
technical matters. Unlike the board of directors, 
advisory boards do not exercise formal                     
decision-making authority. Their role is to 
enhance the quality of decision-making by 
expanding the business’s access to sectoral      
knowledge, regulatory insight and market             
intelligence.

3.   GOVERNANCE AND SUCCESSION

Succession is the most decisive test of family 
governance, revealing whether continuity has 
been properly structured or left to circumstance. 
It requires planning, legal clarity and ongoing 
attention as governance function and not an 
end-of-cycle exercise.

FAMILY GOVERNANCE:
The Key to Long-Term Business Success

institutions in which two distinct systems, the 
family and the business, operate side by side, each 
guided by different expectations. 

The family operates on the basis of relationships 
while the business is driven by performance and a 
pursuit of commercial objectives. Where these 
two systems are properly aligned through                
effective governance, the result is a resilient   
enterprise. Where they are not, the divergence 
between familial expectations and commercial 
imperatives creates structural vulnerabilities that 
can threaten the survival of the business.

In practice, these vulnerabilities manifest in the 
following ways:

1.1.   Succession disputes
In the absence of clear succession frameworks, 
leadership transitions become contested. Where 
there are no legal structures governing ownership 
transfer, the death, incapacity or retirement of a 
key family member can trigger instability.             
Without a valid will or structured estate plan, the 
operation of the Law of Succession Act (Cap. 160) 
may result in fragmented shareholding among 

T he failure of family-owned businesses is 
rarely a consequence of inadequate capital, 

weak market conditions or lack of talent. It 
is the result of ineffective governance in managing 
competing family interests within the enterprise.

A family business may be commercially sound, 
operationally efficient and competitively                     
positioned, yet still face collapse where internal 
family dynamics are not properly governed. In 
this sense, governance is not an auxiliary concern 
but the defining factor of continuity and               
sustainability.

This article therefore examines the nature of 
family governance, the risks that arise in its 
absence and the legal and structural mechanisms 
available under Kenyan law to sustain a resilient 
governance framework for long-term business 
success.

1. WHY FAMILY BUSINESSES ARE 
DISTINCTIVELY EXPOSED

Family businesses occupy a unique position in           
the commercial landscape. They are hybrid               

Succession operates on two levels: management 
succession, which ensures transition of leadership 
through clear selection criteria and structured 
development of successors; and ownership    
succession, which governs the transfer of shares 
through wills, updated ownership structures and 
trusts with clear rights defined in shareholders’ 
agreements.

Both must be addressed together and in advance. 
Focusing on leadership without ownership         
planning risks disputes over control, while       
ownership planning without leadership continuity 
risks operational instability.

4.   DISPUTE RESOLUTION WITHIN
       THE GOVERNANCE FRAMEWORK

The role of governance is not to eliminate 
disagreement, but to ensure that it is managed 
through structured mechanisms rather than 
allowed to escalate into litigation or the             
breakdown of family relations.

A well-designed governance framework therefore 
embeds mediation and arbitration clauses within 
shareholders’ agreements, ensuring that disputes 
are resolved efficiently and in a manner that 
preserves both commercial value and family  
cohesion. Where such mechanisms fail, recourse 
to the courts remains available.

5.   THE TAX AND REGULATORY
       DIMENSION

Family governance operates within a broader 
regulatory framework and any restructuring of 

ownership or succession planning carries tax 
implications that must be addressed as part of the 
governance process itself.

Share transfers may attract Capital Gains Tax 
under the Income Tax Act (Cap. 470) and Stamp 
Duty under the Stamp Duty Act (Cap. 480), 
making valuation and transaction structuring 
essential from the outset. Where a transaction 
involves the transfer of a business as a going 
concern, VAT treatment must be assessed to 
determine applicable reliefs and compliance       
obligations. In addition, transactions meeting the 
relevant thresholds may require notification to 
the Competition Authority of Kenya under the 
Competition Act, 2010.

Accordingly, early involvement of tax advisers is 
crucial to ensuring structured, compliant and 
fiscal efficiency.

6.   CONCLUSION

Family governance is the foundation for 
long-term business continuity. It is the framework 
through which a founder’s vision is                               
institutionalized and preserved beyond individual 
leadership, enabling the logical transition of           
ownership, continuity of management and            
resilience in the face of inevitable commercial          
and familial change. The durability of family 
enterprises is therefore not determined by         
commercial success alone but by the strength of 
the governance structures that underpin them.
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Certificate, which firmly anchored the transaction 
to a natural person. This was legally significant, as 
the exemption under Paragraph 36(d) of the       
First Schedule to the Income Tax Act is expressly 
available to individuals. 

The Tribunal further observed that the taxpayer 
produced a Title Deed confirming ownership of 
land measuring 4.03 acres, well below the           
statutory threshold of fifty (50) acres. 

In addition, the Tribunal placed considerable 
weight on the Land Control Board consent 
produced by the taxpayer, noting that such 
consent is only required for transactions involving 
agricultural land. It therefore constituted            
cogent and independent evidence supporting        
the agricultural character of the property.       
Taken together, these documents sufficiently 
demonstrated that the land met the statutory 
requirement of being agricultural land of less  
than 50 acres.

The remaining issue was whether the land               
was situated outside a municipality or gazetted 
township. The taxpayer relied on a Surveyor’s 
Report which identified the location of the land 
and indicated that it lay outside municipal  
boundaries. However, the KRA challenged its 
probative value on the basis that it was not 
supported by official county boundary                  
documentation.

The Tribunal noted that under Paragraph 12A of 
the Schedule to the Stamp Duty Act (Cap 480), the 
applicable rate of stamp duty—4% for property 
within a municipality and 2% for property 
outside, turns primarily on location rather than 
use or tenure. In this regard, the Tribunal held 
that neither land use nor tenure is determinative 
of urban or rural classification.

Importantly, the Tribunal emphasised that the 
transfer instrument used at acquisition would 
have been crucial in establishing whether stamp 
duty was assessed at 4% or 2%, but this document 
was not produced. Without it, the Tribunal could 
not conclusively determine whether the property 
was within a municipality or otherwise.

The Tribunal therefore held that while the  
taxpayer had successfully proven that the land 
was agricultural and under 50 acres, she failed to 

situated outside a municipality, gazetted  
township or an area that is declared by the 
Cabinet Secretary, by notice in the Gazette, to 
be an urban area for the purposes of this Act;

Taxpayer’s Case

The taxpayer contended that the transaction was 
exempt from CGT on the basis that the property 
measured approximately 4.03 acres.

She further submitted that the land constituted 
agricultural property situated outside a                
municipality, relying on a Survey Report dated   
30 July 2025 filed before the Tribunal.

Additionally, she argued that the requirement for 
Land Control Board consent as a completion 
document under the sale agreement was                 
indicative of the land’s agricultural character. 

The taxpayer maintained that she had furnished 
sufficient documentation and even invited the 
KRA to conduct a site visit to verify the residential 
and farming activities on the property, which the 
KRA declined. 

KRA’s Case

The KRA stated that it had requested the taxpayer 
to provide the exact location of the parcel,              
including its coordinates in relation to municipal 
boundaries, and that the taxpayer responded by 
submitting a survey report from Geo-Angular 
Surveys Ltd.

The KRA contended that the report was                   
insufficient, as it was not supported by official 
county documentation clearly delineating the 
municipal boundaries vis-à-vis the property’s 
coordinates.

Issue for Determination 

Whether the net gains arising from the transfer 
of the Property owned by the Taxpayer are 
exempt from CGT. 

Analysis and Findings 

The Tribunal found that the taxpayer discharged 
part of her evidential burden by producing the 
Title deed and her National Identity Card and PIN 
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are resolved efficiently and in a manner that 
preserves both commercial value and family  
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to the courts remains available.
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implications that must be addressed as part of the 
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under the Income Tax Act (Cap. 470) and Stamp 
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making valuation and transaction structuring 
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involves the transfer of a business as a going 
concern, VAT treatment must be assessed to 
determine applicable reliefs and compliance       
obligations. In addition, transactions meeting the 
relevant thresholds may require notification to 
the Competition Authority of Kenya under the 
Competition Act, 2010.

Accordingly, early involvement of tax advisers is 
crucial to ensuring structured, compliant and 
fiscal efficiency.

6.   CONCLUSION
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ownership, continuity of management and            
resilience in the face of inevitable commercial          
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expectations, thereby destabilizing control of the 
enterprise at a critical juncture.

1.2.   Governance vacuums
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decision-making structures rooted in seniority, 
trust and custom rather than documented   
authority. While such arrangements may function 
effectively in periods of harmony, they become 
fragile in times of disagreement or transition. 

1.3.   Ownership and management conflicts
As ownership expands across generations, the 
natural separation between shareholders and 
managers becomes more pronounced. Without 
defined governance frameworks distinguishing 
ownership rights from managerial                              
responsibilities, tensions arise between those 
seeking returns on investment and those focused 
on operational control, undermining cohesion.

1.4.   Unmanaged family dynamics
Family businesses must also contend with the 
interplay of personal relationships and evolving 
financial expectations. Effective governance does 
not eliminate these dynamics; rather, it provides a 
framework within which they can be resolved 
without compromising the stability of the             
enterprise.

2.   WHAT FAMILY GOVERNANCE
       COMPRISES

Family governance is a structured system                
comprising interrelated legal instruments,               
institutional arrangements and formalized 
processes. These include:

2.1.   The family constitution
The family constitution is the foundational           
governance instrument of a family enterprise. A 
well-structured family constitution sets out the 
family’s long-term vision and values; the criteria 
governing eligibility for employment, directorship 
or shareholding within the business; the                    
principles governing succession and leadership 
transition; policies on dividend distribution and 
reinvestment of profits; the structure and                
mandate of family governance bodies; and the 
agreed mechanisms for resolving intra-family 
disputes.

2.2.   The shareholders’ agreement
While the family constitution operates at the        
relational and principles level, the shareholders’ 
agreement gives those principles binding legal 
effect at the ownership level. As a private                  
contractual arrangement between shareholders, it 
operates alongside the company’s Articles of 
Association and allows for greater confidentiality 
and enforceability in addressing governance        
matters unique to family enterprises.

A well drafted shareholders’ agreement regulates 
restrictions on the transfer of shares and 
pre-emption rights to preserve family ownership 
continuity; voting thresholds and reserved          
matters requiring enhanced approval for key       
strategic decisions; mechanisms for resolving 
shareholder deadlock to prevent operational 
paralysis; exit provisions governing voluntary 
withdrawal from the business; and                           
succession-related arrangements addressing          
the transfer or treatment of shares upon death, 
incapacity or insolvency of a shareholder.

2.3.   The board of directors
A central feature of effective family governance is 
the establishment of a board of directors that 
performs oversight functions in the business.           
A properly functioning board meets at regular 
intervals, follows structured agendas, maintains 
formal minutes, reviews performance against 
strategic objectives and oversees key risks              
affecting the business. 

2.4.   Advisory boards
Advisory boards serve as non-binding governance 
structures composed of external experts who 
provide specialized insight on strategic or           
technical matters. Unlike the board of directors, 
advisory boards do not exercise formal                     
decision-making authority. Their role is to 
enhance the quality of decision-making by 
expanding the business’s access to sectoral      
knowledge, regulatory insight and market             
intelligence.

3.   GOVERNANCE AND SUCCESSION

Succession is the most decisive test of family 
governance, revealing whether continuity has 
been properly structured or left to circumstance. 
It requires planning, legal clarity and ongoing 
attention as governance function and not an 
end-of-cycle exercise.

achieve and maintain full compliance with           
applicable tax laws. We review and advise on tax 
filings, audits, and assessments and offer strategic 
guidance to mitigate tax risks before they escalate. 

We also represent and assist clients in tax dispute 
resolution, including engagements with the KRA 
and proceedings before the Tax Appeals Tribunal. 
Let us help you stay compliant, manage your        
tax obligations effectively, and keep your           
business running smoothly. For any queries 
regarding the foregoing, please contact us at   
taxadvisory@cmadvocates.com.

discharge the burden of proving that the property 
was located outside a municipality, township, or 
an urban area designated by the Cabinet               
Secretary. It reiterated that a taxpayer seeking 
exemption under Paragraph 36(d) must satisfy all 
statutory conditions cumulatively, and failure on 
any one limb is fatal to the claim.

How we can Assist 
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comprehensive tax advisory services to help you 
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development and implementation of robust governance and succession frameworks designed to 
preserve continuity, manage risk and facilitate smooth generational transition.
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https://cmadvocates.com/en for more information about us and our services.
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resolution, including engagements with the KRA 
and proceedings before the Tax Appeals Tribunal. 
Let us help you stay compliant, manage your        
tax obligations effectively, and keep your           
business running smoothly. For any queries 
regarding the foregoing, please contact us at   
taxadvisory@cmadvocates.com.

discharge the burden of proving that the property 
was located outside a municipality, township, or 
an urban area designated by the Cabinet               
Secretary. It reiterated that a taxpayer seeking 
exemption under Paragraph 36(d) must satisfy all 
statutory conditions cumulatively, and failure on 
any one limb is fatal to the claim.
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At CM Advocates LLP, our team of experienced 
tax consultants and legal experts provide            
comprehensive tax advisory services to help you 
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